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PETITION TO DIRECTOR UNDER 37 CFR 1.181 (a) (1) & (3) 



Assistant Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



Sir: 

The Applicants hereby petition the Director to invoke his supervisory authority 
and ask that the above Examiner of Group 1742 be instructed to enter the proposed 
Amendment under Rule 1.116 and the Affidavit under Rule 1.132, each filed on June 
2, 2006. 

The action complained of is the Examiner's Advisory Action, mailed on June 
14, 2006, in response to the submission of the Amendment under Rule 1.116. No 
petition fee is due with this petition which is timely, as filed within two months after 



said Examiner's Advisory Action. A petition was filed on June 12, 2006 for a one 
month Extension of Time for response to the final rejection, mailed March 15, 2006. 
A Notice of Appeal is being filed concurrently with this petition. 

REMARKS 

1. In the Examiner's Advisory Action,, the Examiner declined to enter the 
proposed, timely filed Amendment (incorporated herein by reference) submitted 
after final rejection and further advised that upon the filing of a Notice of Appeal, 
the Affidavit (incorporated herein by reference) submitted with the proposed 
amendment will not be entered. 

2. The Examiner cites the Applicants' Amendment under Rule 1.116, in the 
paragraph spanning pages 13 and 14, as basis for his refusal to enter the 
Amendment. In fact, this paragraph, referred to out of context, provides no proper 
basis for the Examiner's refusal since, instead of only stating that the proposed, 
Jepson form claim amendments distinguish over the references cited, the Applicants 
have also consistently stated throughout the prosecution that the non- Jepson form 
preambles of original claim 8 and added claim 34 distinguish over the references 
cited by the Examiner. Thus, the Jepson claim format preambles in the proposed 
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amended claims 8 and 34 are not considered to change the scope of the pending 
claims, as the Examiner contends. 

In accordance with the application of Rule 1.116 (b) (2), the Applicant's 
Amendment which merely places the pending claims in better form for appeal can 
be entered after final rejection. For further discussion, see the Amendment under 
Rule 1.116, page 11, part A et seq. In accordance with the application of Rule 1.116 
(b) (3), even if the Applicant's Amendment touches the merits (which is denied), it 
may be admitted upon a sufficient showing, which is considered to have been made 
in the Amendment. For further discussion, see the Amendment under Rule 1.116, 
page 14, part B et seq. 

3. The Affidavit submitted with the Amendment under Rule 1.116 should be 
entered as evidence to overcome the baseless presumption of the Examiner that one 
skilled in this art would require undue experimentation to determine which of the 
commercially available Nation membranes would fall within the scope of the pending 
claims. As noted on page 3 of the Affidavit and in the Amendment under Rule 
1.116, (see the paragraph spanning pages 20 and 21) one skilled in this art would 
know the properties of the Nation membranes and undue experimentation would not 
be required to select the useful membranes. 
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4. The proposed Amendment after final rejection which was submitted to 
place the pending claims in better form for appeal should be entered. The Affidavit 
should be entered as evidence of the knowledge of one skilled in this art and to 
overcome the baseless presumption of the Examiner regarding what one skilled in 
this art would know about the properties of Nation permselective membranes. 
Instruction of the Examiner to enter the Amendment and Affidavit is respectfully 
requested. 



Respectfully submited, 




'Andrew E. Pierce ■ — 
Attorney for Applicants 



June L 2006 
161 McCracken Drive 
Seneca, SC 29678 
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